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In the United States Court of Appeals 
for the District of Columbia 


No. 7245 

Austin Silver Mining Company, et al., petitioners 

v. 

Securities and Exchange Commission, et al., 

respondents 


motion to dismiss petition 

Upon the annexed affidavit of Francis P. Bras- 
sor verified December /? , 1938, and all the papers 
heretofore filed in this proceeding, including the 
certified transcript of the record upon which the 
order of which the petitioners complain was en¬ 
tered, the respondent Securities and Exchange 
Commission moves to dismiss the petition herein, 
on the following grounds: 

The questions raised by the petition for review 
have become moot, and the petition therefore pre¬ 
sents no controversy justiciable by this Court. 

(i) 



o 


Said grounds are more fully considered in re¬ 
spondents’ Memorandum of Authorities filed here¬ 
with. 


Chester T. Lane, 
Attorney for Respondents. 






In the United States Court of Appeals 
for the District of Columbia 


No. 7245 

Austin Silver Mining Company, et al., petitioners 

v. 

Securities and Exchange Commission, et al., 

respondents 


MOTION TO DISMISS PETITION 

Upon the annexed affidavit of Francis P. Brassor 
verified December / 7 , 1938, and all the papers 
heretofore filed in this proceeding, including the 
certified transcript of the record upon which the 
order of which the petitioners complain was en¬ 
tered, the respondent Jerome N. Frank moves to 
dismiss the petition herein, on the following 
grounds: 

1. The questions raised by the petition for re¬ 
view have become moot, and the petition therefore 
presents no controversy justiciable by this Court. 

2. Said Jerome N. Frank is not a proper party 
respondent. 


(3) 
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Said grounds are more fully considered in re¬ 
spondents’ Memorandum of Authorities filed here¬ 
with. 


Chester T. Lane, 
Attorney for Respondents. 







In the United States Court of Appeals 
for the District of Columbia 


No. 7245 

Austin Silver Mining Company, et al., petitioners 

v. 

Securities and Exchange Commission, et al., 

RESPONDENTS 


MOTION TO DISMISS PETITION 

Upon the annexed affidavit of Francis P. Bras- 
sor verified December /7 ,1938, and all the papers 
heretofore filed in this proceeding, including the 
certified transcript of the record upon which the 
order of which the petitioners complain was en¬ 
tered, the respondents James M. Landis, Robert 
E. Healy, George C. Mathews, William O. Douglas, 
John D. Ross, and John W. Hanes, appearing 
specially by their attorney, Chester T. Lane, move 
to dismiss the petition herein, on the following 
grounds: 

1. The questions raised by the petition for re¬ 
view have become moot, and the petition therefore 
presents no controversy justiciable by this Court. 

(5) 
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2. Said James M. Landis, Robert E. Healy, 
George C. Mathews, William 0. Douglas, John D. 
Ross, and John W. Hanes are not proper parties 
respondent. 

3. None of said respondents has been served with 
a copy of the petition herein. 

Said grounds are more fully considered in re¬ 
spondents y Memorandum of Authorities filed 
herewith. 

_ ( , 

Chester T. Lane, 
Attorney for Respondents. 




In the United States Court of Appeals 
for the District of Columbia 


No. 7245 

Austin Silver Mining Company, et al., peti¬ 
tioners 
v. 

Securities and Exchange Commission, et al., 

RESPONDENTS 

AFFIDAVIT IN SUPPORT OF MOTIONS TO DISMISS 

District of Columbia, ss: 

Francis P. Brassor, being duly sworn, deposes 
and says: 

1. I am Secretary of the respondent Securities 
and Exchange Commission and official custodian of 
the books, records, and files of said Commission. 

2. I have read the petition in the above-entitled 
proceeding and am familiar with all the records and 
proceedings of and action taken by said Commis¬ 
sion with respect to the registration statement 
referred to in said petition. 

3. On August 6,1938, the petitioner Austin Silver 
Mining Company filed an amendment to said regis¬ 
tration statement. 


j 3476."—a 


,o 


(7) 
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4. On August 26, 1938, said petitioner filed a 
further amendment to said registration statement. 

5. On August 30, 1938, said Commission entered 
an order relative to said registration statement, 
the full text of which is annexed as Exhibit I to 
this affidavit and is made a part hereof as though 
fully set forth herein. 

6. Since July 13, 1938, the date of entrv of the 
order of which petitioners seek review in the above- 
entitled proceeding, no amendment to said regis¬ 
tration statement, other than the amendments re¬ 
ferred to in paragraphs 3 and 4 hereof, has been 
filed with said Commission, and no order relative 
to said registration statement, other than the order 
referred to in paragraph 5 hereof, has been made or 
entered by said Commission. 


r —7 /j J 

. /_ i jL 

Francis P. Brassor. 

[Seal of Commission.] 

Subscribed and sworn to before me this /' / 
day of December 193S. 




_il _ i _:_£A jr^L< V 

Notary Public, District of (Jot a mb in. j 

[Seal of Notary.] 





(Exhibit I to Supporting Affidavit) 

United States of America 
Before Securities and Exchange Commission 

At a regular session of the Securities and Exchange 
Commission held at its office in the City of Wash¬ 
ington, D. C., on the 30th day of August, A. D.. 
1938 

File No. 2-2859 

ORDER FIXING EF¬ 
FECTIVE DATE 
OF amend¬ 
ments TO REG- 
ISTRATION 

In the Matter of statem e nt 

Austin Silver Mining Company AXI) declaring 

statem e nt 
amended in 

ACCORDANCE 
WITH STOP OR¬ 
DER 

This matter coming on to he heard by ilie Com¬ 
mission upon tin* registration statement tiled by 
Austin Silver Mining Company of Aust in. Nevada, 
on February 8. 1937. and upon amendments to said 
registration statement filed by said registrant on 

(9) 
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February 24. March 2. 19. and 25. June 9 and July 

12. 1957. April 1(>. and August 6, and 2b. 1938, and 

the Commission having dulv considered the matter 

> • 

and now being fully advised in the premises 

It is ni’X'i.AKKD that said registration statement 
lias been amended in accordance with the Stop 
Order issued on July 13. 1938. 

It is OKhKKr.n that said Stop Order shall cease to 
be effective. 

It is fi'hthkk ohi>i:kki> that the amendments tiled 
June 9, and July 12.1937. and April lb. and August 
b, and 2b. 1938 shall become effective on August 30. 


Attention is directed to Rules 800 (b) and 970 

of lilt* (leneral Rules and Regulations, relating, 

respectively, to ihe requirements for the tiling of 

twenty copies of the adual prospectus used and 

statement of price at which seenrities were actually 

offered, and to Section 10 (h i (1) of the Securities 

Act of 1933. as amended. 

Attention shall be directed to tile provisions of 

Section 23. Securities Act of 1033. which follow: 

•'Neither the fad that the registration statement 

for a securin' has been filed or is in effect nor tin* 
* 

fact that a stop order is not in effect with respect 
thereto shall he deemed a linding by the Commis¬ 
sion that the registration statement is true and ac¬ 
curate on its face or that it does not contain an 
untrue statement of fact or omit to state a mate¬ 
rial fact, or be held to mean that the Commission 


M 


has in any way passed upon the merits of, or given 
approval to. such security. It shall Ik* unlawful 
to make, or cause to he made, to any prospective 
purchaser any representation contrary to the fore¬ 
going provisions of this section.*' 

By direction of the Commission. 

Francis P. Brassok. 

Secretary. 
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February 24. March 2. 19. and 25, Juno 9 and July 
12, 1927. April 1(>. and An,trust b‘, and 2(>. 1928. and 
the Commission having dulv considered the matter 

^ f 

and now being fully advised in the premises 
It is declared that said registration statement 
has been amended in accordance with the Stop 
Order issued on July 12. 1928. 

It is ordered that said Stop Order shall cease to 
be effective. 

It is fcuther ordered that the amendments filed 
June 9. and July 12. 1927. and April 1(>. and August 
(». and 2t>, 1928 shall become effective on August 20. 


Attention is directed to Rules 800 (b) and 970 
of tin* (tenoral Rules and Regulations. relating, 
respectively, to the requirements for the tiling of 
twenty copies of the actual prospectus used and 
statement of price at which securities wen* actually 
offered, and to Section 10 (:»;> (1) of the Securities 
Act of 1922. as amended. 

Attention shall be directed to the provisions of 
Section 22. Securities Act of 1922. which follow: 
••Neither the fact that the registration statement 
for a securitv has been filed or is in effect nor the 
fact that a stop order is not in effect with respect 
thereto shall he deemed a finding hv the Oommis- 
sion that the registration statement is true and ac¬ 
curate on its face or that it does not contain an 
untrue statement of fact or omit to state a mate¬ 
rial fact, or be held to mean that the Commission 
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lias in any way passed upon the merits of, or given 
approval to, such security. It shall lie unlawful 
to make, or cause to.be made, to any prospective 
purchaser any representation contrary to the fore¬ 
going' provisions of this section."* 

Bv direction of the Commission. 

•» 

Francis P. Bbassok. 

Secretary. 










In the United States Court of Appeals 
for the District of Columbia 


No. 7245 

Austin Silver Mining Company, et al., petitioners 

v. 

Securities and Exchange Commission, et al., 

RESPONDENTS 


MEMORANDUM OF AUTHORITIES IN SUPPORT OF RE¬ 
SPONDENTS’ MOTIONS TO DISMISS THE PETITION 


STATEMENT 

This case is before the Court upon a petition, 
filed on September 10,1938, to review and set aside 
an order of the Securities and Exchange Commis¬ 
sion (hereinafter referred to as the Commission) 
suspending the effectiveness of a registration 
statement filed by the Austin Silver Mining Com¬ 
pany. The order was issued on July 13, 1938, pur¬ 
suant to Section 8 (d) of the Securities Act of 
1933, as amended (49 Stat. 74, 79, 15 U. S. C. Sec. 
77b (d); hereinafter referred to as the Securities 
Act). The jurisdiction of this Court is invoked 
under Section 9 (a) of the Securities Act (48 Stat. 
80,15 U. S. C. Sec. 77i (a)). 

< i:u 
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THE STATUTE INVOLVED 

Appendix A to this memorandum contains a com¬ 
plete copy of the Securities Act. The sections of 
the Securities Act which have some bearing, direct 
or indirect, upon the motions to dismiss, or which 
are referred to in this memorandum, are Sections 
5 (a), 5 (b), 7, S (a), S (e), 8 (d), 9 (a), 11,12,16, 
23 and 24. 

Although this Court has heretofore had occasion 
to consider the provisions of the Securities Act in 
other settings, 1 this is the first case in which there 
has been presented to the Court a petition for re¬ 
view of a stop order issued by the Commission 
under Section 8 (d) of the Act. Furthermore, no 
such petition for review has as yet been disposed of 
by any other federal Court of Appeals.* It there¬ 
fore seems appropriate at the outset to summarize 
not only the purposes of the Securities Act, but 
also the precise legal mechanisms adopted in the 
Act to achieve those purposes. 

Briefly stated, the purpose of the Securities Act 
is to protect the investor against fraudulent or 

1 See Martin v. Hull. 02 I*\ (2d) 20S, cert. den. 302 U. S. 
72G: Hr.source* Corporation International v. Securities and 
Exchange Commission et al apj>eal pending from order of 
District Court for District of Columbia: petition for pre¬ 
liminary injunction pending appeal denied by this Court on 
September 20.1038. 

2 A petition for review of a stop order of the Commission 
in the matter of Oklahoma-Texas Trust was argued before 
the Circuit Court of Appeals for the Tenth Circuit on 
Scpteml>er 20, 1038, but as yet no decision therein has been 
handed down. 
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unethical practices in the sale of securities. This 
protection is in part achieved by means of injunc¬ 
tive and criminal sanctions against fraud in the 
sale of securities through the mails or in interstate 
commerce. These sanctions, which parallel and 
supplement the Mail Frauds Statute (35 Stat. 
1088, 18 U. S. C. Sec. 338), are not in issue in this 
proceeding. This proceeding deals with what 
may be called the prophylactic provisions of the 
Act—the provisions designed to protect the invest¬ 
ing public from misrepresentation or concealment 
by requiring full public disclosure of all facts 
bearing materially upon the value of securities 
sold through the mails or in interstate commerce. 
In imposing this requirement of disclosure the Act 
confers upon the Commission no authority to ap¬ 
prove or disapprove securities, or in any way to 
pass upon their merits r the authority of the Com¬ 
mission is confined to enforcing disclosure of the 
facts so that the investor may be afforded full in¬ 
formation upon the basis of which he may form his 
own judgment as to the worth of securities which 
he is besought to purchase. 

To achieve this end, Section 5 (a) of the Act pro¬ 
vides (with certain exceptions not here relevant) 
that no security may be offered, sold, or delivered 
after sale, through the mails or in interstate com¬ 
merce, unless there is in effect as to such security 

3 Section of the Act specifically makes unlawful con¬ 
trary representations to any prospective purchaser. 

114703—38- 
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a “registration statement” describing the security 
and the issuer in appropriate detail. 4 Under Sec¬ 
tion 8 (a) a registration statement, in the absence 
of amendment by the issuer or action by the Com¬ 
mission postponing the effective date, becomes 
effective automatically upon the twentieth day 
after its filing with the Commission. 

Although, as indicated above, the Commission 
has no authority under the Act to pass upon the 
merits of securities, this does not mean that the 
role of the Commission in connection with registra¬ 
tion statements is a passive one. Unless the Com¬ 
mission were empowered to examine into the truth 
and completeness of a registration statement, and 
to require the correction of false or inadequate 
data, the purposes of the Act would fall far short 
of achievement. Section 8 (d) of the Act there¬ 
fore confers upon the Commission the duty of sus¬ 
pending the effectiveness of any registration state¬ 
ment which, after notice and hearing, is found to 

4 "Flie degree and character of detail required are pre¬ 
scribed by Section 7 and Schedule A of the Act. which also 
empower the Commission, within appropriate limits, to add 
to or dispense with items of information or documents other¬ 
wise called for by the Act. Among other things there must 
be filed as part of the registration statement a “prospectus” 
summarizing in simple and readable terms the information 
contained in the registration statement. A copy of this 
prospectus must be furnished bv the issuer or other dis¬ 
tributor to every prospective purchaser to whom the security 
is offered, sold, or delivered through the mails or in inter¬ 
state commerce (Section y (b)). 
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contain material misstatements or omissions. 
Specifically, that section provides as follows: 

If it appears to the Commission at any 
time that the registration statement includes 

anv untrue statement of a material fact or 

•/ 

omits to state any material fact required to 
be stated therein or necessary to make the 
statements therein not misleading, the Com¬ 
mission may, after notice by personal serv¬ 
ice or the sending of confirmed telegraphic 
notice, and after opportunity for hearing 
(at a time fixed by the Commission) within 
fifteen days after such notice by personal 
service or the sending of such telegraphic 
notice, issue a stop order suspending the 
effectiveness of the registration statement. 
When such statement has been amended in 
accordance with such stop order the Com¬ 
mission shall so declare and thereupon the 
stop order shall cease to be effective. 

The effect of a stop order is thus merely to sus¬ 
pend the effectiveness of the statement until such 
time as the statement has been amended in accord¬ 
ance with the order. The order creates no other 
rights or liabilities under the Act, civil or criminal. 
When the statement has been amended in accord¬ 
ance with the order, the Commission is required so 
to declare, and thereupon, the purposes of the order 
having been fulfilled, the order automatically 
ceases to be effective. 

Under Section 9 (a) of the Act, any person ag¬ 
grieved by an order of the Commission may file a 


18 


petition in an appropriate Circuit Court of Ap¬ 
peals, or in this Court, praying that the order be 
modified or be set aside in whole or in part. The 
full text of Section 9 (a), under which the instant 
proceeding was commenced, is as follows: 

Any person aggrieved by an order of the 
Commission may obtain a review of such 
order in the Circuit Court of Appeals of 
the United States, within any circuit wherein 
such person resides or has his principal 
place of business, or in the Court of Appeals 
of the District of Columbia, by filing in such 
court, within sixty days after the entry of 
such order, a written petition praying that 
the order of the Commission be modified or 
be set aside in whole or in part. A copy of 
such petition shall be forthwith served upon 
the Commission, and thereupon the Commis¬ 
sion shall certify and file in the court a 
transcript of the record upon which the 
order complained of was entered- No ob¬ 
jection to the order of the Commission shall 
be considered by the court unless such objec¬ 
tion shall have been urged before the Com¬ 
mission. The finding of the Commission as 
to the facts, if supported by evidence, shall 
be conclusive. If either party shall apply to 
the court for leave to adduce additional evi¬ 
dence, and shall show to the satisfaction of 
the court that such additional evidence is 
material and that there were reasonable 
grounds for failure to adduce such evidence 
in the hearings before the Commission, the 
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court may order such additional evidence to 
be taken before the Commission and to be 
adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The Commission 
may modify its findings as to the facts, by 
reason of the additional evidence so taken, 
and it shall file such modified or new findings, 
which, if supported by evidence, shall be 
conclusive, and its recommendation, if any, 
for the modification or setting aside of the 
original order. The jurisdiction of the 
court shall be exclusive and its judgment and 
decree, affirming, modifying, or setting aside, 
in whole or in part, any order of the Com¬ 
mission, shall be final, subject to review by 
the Supreme Court of the United States 
upon certiorari or certification as provided 
in sections 239 and 240 of the Judicial Code, 
as amended (U. S. C., title 28, secs. 346 and 
347). 

Under Sections 11 and 12 of the Act, a pur¬ 
chaser of securities sold under a registration state¬ 
ment, or by means of a prospectus, which contains 
material misstatements or omissions is entitled to 
sue in any court of competent jurisdiction for re¬ 
scission or damages. These rights, which under 
Section 16 are “in addition to any and all other 
rights and remedies that may exist at law or in 
equity,” exist in complete independence of any 
action or inaction of the Commission under Sec¬ 
tion 8 (d) ; they are enforceable only by the courts, 


in judicial proceedings instituted to that end by 
the persons believing themselves to have been 
defrauded. 

Section 24 of the Act prescribes criminal penal¬ 
ties for the wilful making of untrue statements or 
misleading omissions of material facts in any reg¬ 
istration statement filed with the Commission. 

THE FACTS 

Concurrentlv with the filing of these motions to 
dismiss, the Commission has filed in this Court a 
certified transcript of the record upon which the 
order complained of was based. This record is 
voluminous (the transcript of testimony alone 
comprising 3141 pages), and largely immaterial to 
the motions to dismiss. The full text of the order 
sought to be reviewed and the findings and opinion 
upon which such order was based is reproduced in 
Appendix B to this memorandum. 

The following statement of the procedural 
history of the case is confined to facts which we do 
not believe the petitioner would be disposed to con¬ 
test, and we therefore refrain from burdening the 
Court with supporting references to the record. 

Austin Silver Mining Company (hereinafter 
referred to as the Company) was incorporated on 
February 14, 193'4, under the laws of the State of 
Nevada, for the purpose of engaging in the de¬ 
velopment of gold and silver mines in Austin, 
Lander County, Nevada, and the operation of mills 
and reduction plants. Of its authorized capitaliza- 
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tion of 1,000,000 shares of $1 par value common 
stock, 775,000 shares had been issued prior to the 
filing of the registration statement involved in this 
proceeding. On February 8, 1937, the Company 
filed with the Commission a registration statement 
covering the remaining 225,000 shares. Prior to 
the effective date of this registration statement sev¬ 
eral amendments thereto were filed, on February 
24, March 2, March 19, and March 25, 1937, respec¬ 
tively. The statement, as thus amended, became 
effective on March 30, 1937, as of March 22nd. 

On May 11, 1937, acting under Section 8 (d) of 
the Act, the Commission sent to the Company con¬ 
firmed telegraphic notice that it now appeared to 
the Commission that certain specified portions of 
the registration statement included untrue state¬ 
ments of material facts and failed to state material 
facts required to be stated and material facts neces¬ 
sary to make the statements made not misleading. 
A supplementary notice, specifying as apparently 
deficient certain additional portions of the regis¬ 
tration statement, was sent on June 28,1937. Each 
notice specified a time and place for hearing, and 
the confirmation of each was accompanied by a 
statement of matters to be considered at the hear¬ 
ing. Pursuant to these notices hearings were begun 
before a trial examiner on August 2,1937, and, with 
several adjournments, continued until September 
30,1937. On November 15,1937, the trial examiner 
filed his advisory report, to which both counsel for 
the Company and counsel for the Commission took 
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exceptions. Briefs were submitted, and oral argu¬ 
ment was had before the Commission itself on 
March 7,1938. 

During the pendency of these proceedings, on 
June 9 and July 12, 1937, and April 16, 1938, the 
Company filed proposed amendments to the regis¬ 
tration statement designed to eliminate certain of 
the deficiencies therein charged by the Commis¬ 
sion. In reaching its conclusions the Commission 
considered these proposed amendments, as well as 
the record upon which the trial examiner’s report 
was based. On July 13, 1938, the Commission is¬ 
sued its findings and opinion, accompanied by an 
order consisting, first, of a stop order under Sec¬ 
tion 8 (d) suspending the effectiveness of the reg¬ 
istration statement, and second, of an order under 
Section 8 (c) denying the request of the Company 
that the three amendments filed during the pend¬ 
ency of the proceedings be declared effective. 

On August 6, and 26,1938, before the filing of the 
petition for review herein, the Company filed fur¬ 
ther proposed amendments to its registration 
statement designed to eliminate the deficiencies 
found by the Commission in its order of July 13th. 
On August 30, 1938, also before the filing of the 
petition for review herein, the Commission issued 
an order consisting, first, of an order under Section 
8 (d) declaring that the registration statement had 
been amended in accordance with the stop order of 
July 13th and directing that said stop order should 
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cease to be effective, and second, of an order under 
Section 8 (c) declaring effective, as of August 30, 
1938, the amendments filed by the Company on 
June 9, and July 12, 1937, and April 16, August 6, 
and August 26,1938. 3 

On September 10,1938, after the making of said 
order of August 30, 1938, directing that the stop 
order of July 13th should cease to he effective, the 
petitioners instituted the present proceeding by 
filing with this Court their petition to modify, set 
aside and stay the operation of the stop order of 
July 13th. This petition contains no reference 
whatsoever to the amendments of August 6 and 26, 
1938, or to the order of August 30, 1938, declaring 
said amendments effective and terminating the ef¬ 
fectiveness of the stop order herein sought to be 
reviewed. As grounds for review of the order of 
July 13th, the petition asserts in general terms 
that said order was predicated upon findings 
which, in unspecified respects, were not supported 
by substantial evidence and concerned immaterial 
matters, and in addition charges certain proced¬ 
ural defects in the conduct of the proceedings. 
The only allegation of the petition which is rele¬ 
vant to the questions of jurisdiction raised by the 
respondents’ motions to dismiss is contained in 

5 The full text of this order is given in the affidavit of 
Francis P. Brassor annexed to the motions to dismiss filed 
herewith. The text of the order also appears in the certified 
transcript of the record, under the caption “Record of Com¬ 
mission Action.” 
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paragraph 6 of the petition, which reads as fol¬ 
lows: 

6. That irreparable damage will be caused 
your petitioners and each of them in that 
there may be a basis for a civil or criminal 
responsibility by reason of such “stop order” 
having been issued. 

ARGUMENT 

Point I 

The questions raised by the petition for review have 
become moot, and the petition therefore presents no 
controversy justiciable by this Court 

As indicated in the statement of facts, the peti¬ 
tion for review was filed after the Company had 
voluntarily amended its registration statement in 
accordance with the stop order of July 13th, the 
Commission had so declared, and the stop order had 
ceased to be effective. It is the contention of the 
Commission that by reason of this voluntary action 
of the Company, which left the Commission no 
alternative under the law but to terminate the 
effectiveness of the stop order, the questions sought 
to be raised by the petition for review were at the 
time of the filing of the petition, and are now, moot, 
so that this Court has no alternative but to dismiss 
the petition. 

Before adverting to the legal authorities which 
we believe sustain this position, we call the Court’s 
attention to the fact that although many stop 
orders of the Commission have subsequently been 
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“lifted” upon amendment of the registration 
statement in compliance with the stop order, this is 
the first occasion, in the five years during which the 
Securities Act has been in effect, upon which a reg¬ 
istrant, having complied with a stop order, has 
subsequently sought review of the order by the 
courts. We believe that the lack of proceedings 
for review in situations of this character has been 
due to a general assumption among registrants and 
their attorneys, shared by the Commission and its 
counsel, that no proceeding for review of a stop 
order can properly be entertained by an appellate 
court when a stop order has been lifted. If we are 
correct in this belief, it follows that a decision in 
this case permitting such a course would greatly 
magnify the number of proceedings for review of 
the Commission’s orders, and that the importance 
of the Court’s decision on the motions to dismiss 
herein far transcends the limits of this particular 
proceeding. While the Commission has no desire 
to insulate its determinations from judicial scru¬ 
tiny in any proper case, we believe that this Court 
should be extremely hesitant to impose on the Com¬ 
mission the burden of defending, and on itself the 
burden of passing upon, the soundness of the Com¬ 
mission’s conclusions in cases where the contro¬ 
versy between the Commission and the registrant 
has been settled, and where the only function of 
review would be to declare abstract principles of 
law, or to approve the contentions of one or the 
other party to a past dispute. 
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The principle upon which the courts proceed in 
refusing to decide moot questions is fully outlined 
in the following extract from the opinion of the 
Supreme Court in Mills v. Green, 159 U. S. 651, 
653-54: 

The duty of this court, as of every other 
judicial tribunal, is to decide actual contro¬ 
versies by a judgment which can be carried 
into effect, and not to give opinions upon 
moot questions or abstract propositions, or 
to declare principles or rules of law which 
cannot affect the matter in issue in the case 
before it. It necessarily follows that when, 
pending an appeal from the judgment of a 
lower court, and without any fault of the de¬ 
fendant, an event occurs which renders it 
impossible for this court, if it should decide 
the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court 
will not proceed to a formal judgment, but 
will dismiss the appeal. And such a fact, 
when not appearing on the record, may be 
proved by extrinsic evidence. Lord v. 
Veazie, 8 How. 251; California v. San Pablo 
& Tulare Railroad, 149 U. S. 308. 

If a defendant, indeed, after notice of the 
filing of a bill in equity for an injunction to 
restrain the building of a house, or of a rail¬ 
road, or of any other structure, persists in 
completing the building, the court neverthe¬ 
less is not deprived of the authority, when¬ 
ever in its opinion justice requires it, to deal 
with the rights of the parties as they stood 
at the commencement of the suit, and to 
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compel the defendant to undo what he has 
wrongfully done since that time, or to an¬ 
swer in damages. Tucker v. Howard, 128 
Mass. 361, 363, and cases cited; Attorney 
General v. Great Northern Bailway, 4 De 
G. & Sm. 75, 94; Terhune v. Midland Bail- 
road, 9 Stew. (36 N. J. eq.) 318, and 11 Stew. 
(38 N. J. Eq.) 423; Platteville v. Galena & 
Southern Wisconsin Bailway, 43 Wisconsin, 
493. 

But if the intervening event is owing 
either to the plaintiff’s own act or to a power 
beyond the control of either party, the court 
will stay its hand. 

For example, appeals have been dismissed 
by this court when the plaintiff had executed 
a release of his right to appeal; Elwell v. 
Fosdick, 134 U. S. 500; or when the rights of 
both parties had come under the control of 
the same persons; Lord v. Veazie, 8 How. 
251; Cleveland v. Chamberlain, 1 Black 419; 
Wood Paper Co. v. Heft, 8 Wall. 333; East 
Tennessee Bailroad v. Southern Telegraph 
Co., 125 U. S. 695; South Spring Co. v. 
Amador Co., 145 U. S. 300; or when the matter 
had been compromised and settled between 
the parties; Dakota County v. Glidden, 113 
U. S. 222; or when, pending a suit concern¬ 
ing the validity of the assessment of a tax, 
the tax was paid; San Mateo County v. 
Southern Pacific Bailroad, 116 U. S. 138; 
Little v. Bowers, 134 U. S. 547; Singer Co. v. 
Wright, 141 U. S. 696; or the amount of the 
tax was tendered, and deposited in a bank, 
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which by statute had the same effect as 
actual payment and receipt of the money; 
California v. San Pablo cO Tulare Railroad, 
149 U. S. 308. 

The application of the general jminciples enun¬ 
ciated in Mills v. Green to situations of the type 
involved in the case at bar is convincingly demon¬ 
strated by the leading case of American Book Co . 
v. Kansas, 193 U. S. 49. In that case a quo war¬ 
ranto proceeding had been brought against the 
book company in the Supreme Court of Kansas, 
which directed that the company, although it had 
in large measure complied with the laws of the 
state relative to the qualification of foreign cor¬ 
porations, should be ousted from doing business in 
the state until it met certain further requirements 
of the state law by paying a charter fee and by fil¬ 
ing certain information with the Charter Board of 
the state in addition to that which it had already 
filed. The company prosecuted a writ of error 
to the Supreme Court of the United States, claim¬ 
ing that the Kansas statute as applied to the com¬ 
pany offended against the commerce and contract 
clauses of the Constitution. The state moved to 
dismiss the writ of error on the ground that, pend¬ 
ing review, the company had complied with the 
judgment of the state court. The motion was 
granted. The Supreme Court held, citing Mills v. 
Green, supra, that the case had become moot by 
reason of the company’s compliance with the judg¬ 
ment of the Supreme Court of Kansas. In reply 
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to the company’s argument that it had been forced 
to comply with the judgment in order to carry out 
its contracts to furnish books to Kansas public 
schools, the Court said (193 U. S. at page 52) : 

* * * The judgment has been com¬ 
plied with. It makes no difference that 
plaintiff in error “felt coerced” into com¬ 
pliance. A judgment usually has a coer¬ 
cive effect, and necessarily presents to the 
party against whom it is rendered the con¬ 
sideration whether it is better to comply or 
continue the litigation. After compliance 
there is nothing to litigate. 

The Court also deemed irrelevant the fact that a 
proceeding to enjoin the book company from do¬ 
ing business in the state of Kansas, presenting on 
the merits the same issues as those in the quo war¬ 
ranto proceeding, was pending in the state courts, 
and that the judgment in the quo ivarranto pro¬ 
ceeding had been pleaded therein as decisive of 
those issues. 

True, the American Book Company case in¬ 
volved the withdrawal of a license to do business, 
rather than the suspension of the effectiveness of 
a stop order under the Securities Act. But the 
Supreme Court has stated, in Jones v. Securities 
and Exchange Commission, 298 U. S. 1, at p. 22, 
that “the filing of the registration statement [un¬ 
der the Securities Act] is in effect an ex parte ap¬ 
plication for a license to use the mails and the 
facilities of interstate commerce for the purposes 
recognized by the act.” 
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Equally convincing in its demonstration of the 
principles applicable in the case at bar is the case 
of Rahayel v. McCampbell, 55 F. (2d) 221 (C. C. A. 
2nd). In that case the Prohibition Administrator 
had revoked the appellant’s 1930 permit for with¬ 
drawal of denatured alcohol and appellant’s suit 
to review the Administrator’s order was dismissed 
by the District Court on the merits. By its terms 
the permit, if unrevoked, would have expired within 
the year 1930; however, revocation had the effect, 
not only of preventing withdrawals within 1930, 
but also of precluding appellant from obtaining a 
permit until one year after the date of such revoca¬ 
tion. The District Court’s decree was entered on 
January 12,1931, less than a year after the revoca¬ 
tion. However, more than a year had elapsed when 
the case was argued in the Circuit Court of Ap¬ 
peals. The latter court held that, although the 
case had not been moot at the time it was before 
the District Court and had therefore properly been 
entertained bv that court, it had nevertheless in the 
meantime become moot, so that the appellate court 
had no jurisdiction to consider the merits. The 
court went on to say: 

The appellant also urges that even after 
the expiration of such year he has a “prac¬ 
tical” interest in having the revocation an¬ 
nulled because the prohibition administra¬ 
tor’s finding that appellant has violated the 
act, which the decree of the District Court 
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confirms, may count against him if he shall 
apply for a new permit at any time here¬ 
after. But the hardship implicit in this 
argument seems to be inherent in the whole 
doctrine of dismissal of an appeal because 
the controversy has become moot—the es¬ 
toppel by judgment of the lower court must 
always be faced after an appeal is dismissed. 
See Jnterboro Beverage Cory. v. Doran 
(C. C. A.) 52 F. (2d) 35, 36; American Booh 
Co. v. Kansas, 193 U. S. 49 * * *. 

Respondents’ contentions are likewise supported 
by the decisions of the Supreme Court in Lewis 
Publishing Company v. Wyman, 228 U. S. 610, and 
Brownlow v. Schwartz, 261 U. S. 216. 

Furthermore, even though the residuum of a 
controversy between the Commission and the peti¬ 
tioners were conceded to exist, it is impossible, in 
the words of the Supreme Court in Mills v. Green, 
supra, “for this court, if it should decide the case 
in favor of the plaintiff, to grant him any effectual 
relief whatever * * *. Owing * * * to the 
plaintiff’s own act” the stop order of which peti¬ 
tioners complain is no longer in effect. Petition¬ 
ers have voluntarily amended the registration 
statement in accordance with the stop order, the 
Commission in its order of August 3‘0th has 
declared the statement to have been so amended, 
and Section 8 (d) of the Act expressly provides 
that upon the Commission’s so declaring “the stop 
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order shall cease to be effective.” A decree of this 
Court setting aside the stop order would determine 
a wholly abstract proposition, namely, that during 
the few days between July 13th, when the order was 
issued, and August 30th, when it was lifted, the 
petitioners should have been permitted to sell their 
securities through the mails and in interstate com¬ 
merce. The object of petitioners’ proceedings be¬ 
fore the Commission has been to secure an effective 
registration statement, in effect a “license,” under 
which they might sell securities of the Company 
without violation of law. Their only proper object 
before this Court could be to secure a direction to 
the Commission to grant them such a license, if the 
Commission were unwilling to do so. But the 
Commission by its order of August 30th has done 
so. The Company is now free to sell its securities 
to the public through the mails and in interstate 
commerce. What the Company should have been 
permitted to do in the past is no proper subject 
for present judicial action.® 

0 Action by this Court could not even restore petitioners 
to the status existing before the entry of the stop order, for 
even if, as petitioners apparently contend, the filing of the 
amendments of August 6th and 26th was unnecessary, the 
amendments have in fact been filed and are now a matter of 
public record. On the basis of the statement as thus 
amended, for aught that can be told, securities of the Com¬ 
pany have been publicly bought and sold, and rights and 
liabilities under Section 11 of the Act have been crystallized. 
A decision of this Court setting aside the stop order, al¬ 
though it might advise the Commission of error in its con¬ 
clusions, could not erase the subsequent voluntary act of the 


33 


In their petition for review petitioners assert, 
as a ground for review by this Court, that “irrep¬ 
arable damage will be caused * * * in that 
there may be a basis for a civil or criminal respon¬ 
sibility by reason of such ‘stop order’ having been 
issued.” Were petitioners correct in their state¬ 
ment, it would amount to no more than the argu¬ 
ment of the appellant in Rahayel v. McCampbell, 
which was rejected by the Circuit Court of Appeals 
for the Second Circuit in the language quoted 
above (pp. 30-31). But, upon analysis, it cannot 
even be conceded that their statement is correct. 
For, as we have shown, the effect of a stop order 
is merely to suspend the effectiveness of the state¬ 
ment until such time as the statement has been 
amended in accordance with the order. The order 

company in amending its registration statement to conform 
to the views of the Commission. 

In Mills v. Green , supra , the court said, at pages 657-58: 

“In the case at bar, the whole object of the bill was to 
secure a right to vote at the election, to be held, as the bill 
alleged, on the third Tuesday of August, 1895, of delegates 
to the constitutional convention of South Carolina. Before 
this appeal was taken by the plaintiff from the decree of the 
Circuit Court of Appeals dismissing his bill, that date had 
passed; and, before the entry of the appeal in this court, 
the convention had assembled, pursuant to the statute of 
South Carolina of 1894, by which the convention had been 
called. 

* * * * * 

“It is obvious, therefore, that, even if the bill could prop¬ 
erly be held to present a case within the jurisdiction of the 
Circuit Court, no relief within the scope of the bill could 
now be granted.” 
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creates no other rights or liabilities under the Act, 
civil or criminal. The rights of purchasers to sue 
under Section 11 or Section 12 of the Act, for rescis¬ 
sion or damages, or the right of the United States 
to prosecute for a wilful violation of the Act, depend 
not upon the institution of stop order proceedings 
or the issuance of a stop order, but upon the fact of 
fraud or misrepresentation, if such be the fact. If 
such rights exist, they were neither created nor en¬ 
hanced by the stop order, nor would they be dimin¬ 
ished by a decree of this Court setting the stop 
order aside. True, the publication of the Commis¬ 
sion’s findings may have the indirect effect of lead¬ 
ing persons who purchased stock before the state¬ 
ment was amended to believe that they were de¬ 
frauded, and to bring suit in the courts for rescis¬ 
sion or damages therefor; and true it is, also, that 
a decree of this Court setting aside the stop order 
might serve in some degree to alleviate the Com¬ 
pany’s fears in this respect. But the Company’s 
desire for alleviation of its fears, understandable 
as it may be, cannot confer upon this Court juris¬ 
diction to render declaratory judgments upon moot 
points. We refer the Court to the language of the 
Supreme Court disposing of a comparable request 
in the case of Piedmont & Northern By. Co. v. 
United States, 280 U. S. 460, at pp. 476-477: 

The action taken by the Commission may 
lend greater justification to the Kailway’s 
fear of the uncertainty instinct in the 
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prophecy as to whether it will be held to be 
an interurban electric within the meaning 
of paragraph 22. But it does not alter the 
substance of the remedy sought. That is 
the same as if the suit had been brought by 
the Railway prioi to any action by the Com¬ 
mission, except that the Railway may be 
bound by the record made before the Com¬ 
mission. The relief which plaintiffs seek 
is not from the order but from the uncer¬ 
tainty as to the applicability of the statute. 
If the statute gives the Commission juris¬ 
diction over the Railway’s application, then 
concededly the order is not subject to at¬ 
tack. If, on the other hand, the statute 
does not confer the jurisdiction, then obvi¬ 
ously, the order is no obstacle to the Rail¬ 
way’s plans. What plaintiff’s [sic] are 
seeking is, therefore, in substance, a declar¬ 
atory judgment that the Railway is within 
the exemption contained in paragraph 22 
of the Act. Such a remedy is not within 
either the statutory or the equity jurisdic¬ 
tion of federal courts. 

In the light of the foregoing, we respectfully 
submit that the petition should be dismissed as to 
all parties. 

Point II 

The respondents other than the Securities and Exchange 
Commission are not proper parties respondent 

Except for ordering the taking of additional 
evidence, the Court’s jurisdiction under Section 
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9 (a) of the Securities Act is limited to affirming, 
modifying, or setting aside, in whole or part, an 
order of the Commission. The statute makes no 
provision for the granting of incidental relief 
against commissioners, former commissioners or 
other individuals, and no specific relief against any 
person other than the Commission is asked for in 
this petition. Cf. Commissioners v. Sellew, 99 
U. S. 624; Irwin v. Wright, 258 U. S. 219, 224. 

The Commission is a legal entity, created by 
Section 4 (a) of the Securities Exchange Act of 
1934 (48 Stat. 885,15 U. S. C. sec. 78d). And see 
Securities and Exchange Commission v. Robert 
Collier & Co., Inc., 76 F. (2d) 939 (C. C. A. 2nd). 

Point III 

No copy of the petition has been served upon any of the 
Respondents James M. Landis, Robert E. Healy, 
George C. Mathews, William O. Douglas, John D. Ross, 
or John W. Hanes 

The papers on file in this proceeding show that 
service of a copy of the petition was admitted by 
Commissioner Jerome N. Frank, but do not contain 
proof of service on any other individual 

CONCLUSION 

We respectfully submit that for the reasons set 
forth under Point I, the petition should be dis¬ 
missed as against all respondents. 

We further submit that the petition should be 
dismissed as against all individual respondents for 
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the reasons set forth under Point II and as against 
all individual respondents other than Jerome N. 
Frank for the reasons set forth under Point III. 
Respectfully submitted. 

Chester T. Lane, 

General Counsel, Securities and 

Exchange Commission, 
Attorney for Respondents . 

0. John Rogge, 

Assistant General Counsel, 

John H. Hollands, 

John Logan O’Donnell, 

Attorneys, 

Of Counsel. 
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